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OIQEST: 

Employee claims t h a t  a g e n c y ' s  r e f u s a l  
to  allow him t o  p e r f o r m  t w o  t e m p o r a r y  
d u t y  a s s i g n m e n t s  c o n s t i t u t e d  a n  u n f a i r  
labor p r a c t i c e  u n d e r  5 U.S.C. S 7116  
( 1 9 8 2 ) ,  and t h a t  h e  is e n t i t l e d  t o  t h e  
p e r  diem, o v e r t i m e  compensa t ion ,  and  
h o l i d a y  premium pay  h e  would have  r e c e i v e d  
had h e  pe r fo rmed  t h e  a s s i g n m e n t s .  T h i s  
O f f  ice  may n o t  c o n s i d e r  a l l e g a t i o n s  con- 
c e r n i n g  u n f a i r  labor practices s i n c e  t h e  
Federa l  Labor R e l a t i o n s  A u t h o r i t y  h a s  
e x c l u s i v e  j u r i s d i c t i o n  t o  d e c i d e  s u c h  
c o m p l a i n t s .  I n  any  e v e n t ,  t h e  employee 
is n o t  e n t i t l e d  t o  per diem s ince  t h a t  
a l l o w a n c e  is a u t h o r i z e d  o n l y  i f  a n  
employee a c t u a l l y  performs o f f i c i a l  
t r a v e l .  F u r t h e r m o r e ,  t h e  employee is 
n o t  e n t i t l e d  to  o v e r t i m e  and h o l i d a y  
premium pay  a b s e n t  e v i d e n c e  t h a t  he  
per formed compensable  work.  

T h e  Commander o f  t h e  Navy Account ing  and F i n a n c e  
C e n t e r ,  Depar tment  of t h e  Navy, r e q u e s t s  a n  advance  deci-  
s i o n  c o n c e r n i n g  t r a v e l  e x p e n s e s  and premium pay  claimed by 
Mr. Emery J. Sedlock, a c i v i l i a n  employee of t h e  Navy. 
S p e c i f i c a l l y ,  Mr. Sedlock  claims t h a t  t h e  Navy ' s  r e f u s a l  t o  
allow h i m  t o  p e r f o r m  two tempora ry  d u t y  a s s i g n m e n t s  c o n s t i -  
t u t e d  a n  u n f a i r  labor practice unde r  5 U.S.C.  S 7116 ( 1 9 8 2 ) ,  
and that h e  is therefore  e n t i t l e d  t o  t h e  per diem, o v e r t i m e  
c o m p e n s a t i o n ,  and h o l i d a y  premium pay h e  would have r e c e i v e d  
had he performed t h e  a s s i g n m e n t s .  For t h e  r e a s o n s  s t a t e d  
below, w e  have  no j u r i s d i c t i o n  t o  c o n s i d e r  M r .  Sed lock ' s  
charge t h a t  t h e  Navy commit ted  a n  u n f a i r  l abor  practice.  
F u r t h e r m o r e ,  w e  f i n d  no s t a t u t o r y  bas i s  for a l l o w i n g  t h e  
claimed payments .  

BACKGROUND 

T h e  r e l e v a n t  c i r c u m s t a n c e s  i n s o f a r  as c a n  be 
d e t e r m i n e d  from t h e  record are a s  follows. M r .  Sedlock, 
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a S u p e r v i s o r y  Oceanographe r  s t a t i o n e d  i n  Bay S t .  L o u i s ,  
Miss i ss ippi ,  was s c h e d u l e d  t o  pe r fo rm t e m p o r a r y  d u t y  aboa rd  
t h e  USNS Bowditch be tween A p r i l  7 and November 5, 1981. 
The Navy c a n c e l e d  t h i s  a s s i g n m e n t ,  and Mr. S e d l o c k  a g a i n  
r e q u e s t e d  and was d e n i e d  t empora ry  d u t y  a b o a r d  t h e  USNS 
Bowditch f o r  t h e  p e r i o d  A u g u s t  13 t o  December 22, 1982. 
Mr. S e d l o c k  a l l e g e s  t h a t  t h e  Navy's  r e f u s a l  t o  allow him 
to  p e r f o r m  t h e  t w o  t e m p o r a r y  d u t y  a s s i g n m e n t s  was p u n i t i v e  
and t h e r e f o r e  c o n s t i t u t e d  a n  u n f a i r  labor practice unde r  
5 U.S.C. S 7116 ,  g o v e r n i n g  labor-management r e l a t i o n s  i n  
t h e  F e d e r a l  sector. Based on t h i s  c o n t e n t i o n ,  he  claims 
per d iem f o r  t h e  p e r i o d s  J u n e  5 to  December 20, 1 9 8 l l / ,  
and August  18 t o  December 2 2 ,  1982. A l s o ,  h e  requests 
premium pay  f o r  t h e  o v e r t i m e  and h o l i d a y  work he  alleges 
he  would have  pe r fo rmed  had h e  been a s s i g n e d  t o  t empora ry  
d u t y  d u r i n g  t h e  p e r i o d s  i n  q u e s t i o n .  

The agency  q u e s t i o n s  whe the r  iYr. S e d l o c k  is e n t i t l e d  to 
p e r  d i em,  n o t i n g  t h a t  t h e  J o i n t  T r a v e l  R e g u l a t i o n s ,  v o l .  2 ,  
para. C4550, a u t h o r i z e  t h e  payment o f  per d iem o n l y  i f  a n  
employee a c t u a l l y  p e r f o r m s  o f f i c i a l  t r a v e l .  F u r t h e r ,  t h e  
Navy s t a t e s  t h a t  i ts  r e g u l a t i o n s  d o  n o t  p r o v i d e  a bas i s  for 
pay ing  M r .  S e d l o c k ' s  claim f o r  o v e r t i m e  and h o l i d a y  premium 
pay ,  b e c a u s e  h e  d i d  n o t  a c t u a l l y  p e r f o r m  o v e r t i m e  or h o l i d a y  
work d u r i n g  t h e  r e l e v a n t  p e r i o d s .  

OPINION 

The b a s i s  f o r  Mr. S e d l o c k ' s  claim f o r  t r a v e l  e x p e n s e s ,  
o v e r t i m e  c o m p e n s a t i o n ,  and h o l i d a y  p remium pay  is t h a t  t h e  
Navy commit ted  a n  u n f a i r  l a b o r  practice by r e f u s i n g  t o  
a s s i g n  h i n  t empora ry  d u t y  d u r i n g  t h e  p e r i o d s  i n  ques t ion .  
T h i s  O f f i c e ,  however,  d o e s  n o t  have j u r i s d i c t i o n  t o  i n q u i r s  

- l /  T h e  record d o e s  n o t  c o n t a i n  any e x p l a n a t i o n  why 
M r .  S e d l o c k ' s  claim r e l a t i n g  to  t h e  f i r s t  t emporary  
d u t y  a s s i g n m e n t  e x t e n d s  from J u n e  5 t o  December 20 ,  
1981,  when t h e  a s s i g n m e n t  a c t u a l l y  was s c h e d u l e d  t o  
b e g i n  on  A p r i l  7 and end on  November 5 ,  1981. 
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i n t o  a l l e g a t i o n s  c o n c e r n i n g  u n f a i r  labor practices. Under 
t h e  p r o v i s i o n s  o f  5 U.S.C. S 7118 (1982), e x c l u s i v e  a u t h o r -  
i t y  for  i n v e s t i g a t i n g  and d e c i d i n g  s u c h  c o m p l a i n t s  i s  v e s t e d  
i n  t h e  Federal Labor R e l a t i o n s  A u t h o r i t y .  

t h e  payments  claimed by Mr. Sedlock. W i t h  respect t o  h i s  
claim f o r  t r a v e l  e x p e n s e s ,  5 U.S.C. S 5702 (1982) s p e c i f i c -  
a l l y  p r o v i d e s  t h a t  per diem is p a y a b l e  o n l y  t o  an  employee,  
" t r a v e l i n g  o n  o f f i c i a l  b u s i n e s s  away from h i s  d e s i g n a t e d  
post o f  d u t y . "  T h u s ,  t h e  Government ' s  o b l i g a t i o n  to  pay  
per diem arises o n l y  i f  a n  employee a c t u a l l y  p e r f o r m s  o f f i -  
c i a l  t r a v e l .  See 8-193091, November 1, 1978. A c c o r d i n g l y ,  
s i n c e  M r .  Sedlock d i d  n o t  pe r fo rm t empora ry  d u t y  t r a v e l  
d u r i n g  t h e  periods i n  q u e s t i o n ,  he  i s  not e n t i t l e d  t o  be 
p a i d  per diem f o r  those periods.  

I n  a n y  e v e n t ,  w e  f i n d  no s t a t u t o r y  bas i s  fo; a l l o w i n g  

W i t h  r e s p e c t  to  M r .  Sed lock ' s  claim f o r  premium pay ,  
w e  n o t e  from t h e  record before u s  t h a t  he  is exempt from 
c o v e r a g e  unde r  t h e  Fa i r  Labor S t a n d a r d s  A c t ,  29 U.S.C. 
ss 201 e t  5. (1982), a n d ,  a c c o r d i n g l y ,  h i s  e n t i t l e m e n t  
to o v e r E m e  compensa t ion  is governed  by 5 U.S.C. s 5542. 
I n t e r p r e t i n g  t h e  p r o v i s i o n s  of s e c t i o n  5542, and a b s e n t  a n y  
mandatory  agency  r e g u l a t i o n  o r  labor management agreement  
t o  t h e  c o n t r a r y ,  w e  have  c o n s i s t e n t l y  h e l d  t h a t  an  employee 
must  a c t u a l l y  work o v e r t i m e  h o u r s  i n  order t o  q u a l i f y  f o r  
o v e r t i m e  compensa t ion .  See 55 Comp. Gen. 629 (1976); and 
8-191619, May 9, 1978. S i m i l a r l y ,  5 U . S . C .  S 5546, which 
a u t h o r i z e s  premium pay  f o r  an  employee who, " p e r f o r m s  work 
o n  a h o l i d a y , "  c l e a r l y  c o n t e m p l a t e s  t h e  a c t u a l  pe r fo rmance  
of h o l i d a y  work. S i n c e  there is n o t h i n g  i n  t h e  record to  
i n d i c a t e  t h a t  M r  . Sedlock a c t u a l l y  pe r fo rmed  o v e r t i m e  or  
h o l i d a y  work d u r i n g  t h e  per iods i n  q u e s t i o n ,  w e  f i n d  no 
b a s i s  f o r  a l l o w i n g  h i m  t h e  premium pay a u t h o r i z e d  by 
5 U.S.C.  SS 5542 and 5546. 

A c c o r d i n g l y ,  based on t h e  p r e s e n t  record, Mr. S e d l o c k ' s  
claim f o r  t e m p o r a r y  d u t y  a l l o w a n c e s  and premium pay may n o t  
be allowed. 

Comptroller. G e n e r a l  
of t h e  U n i t e d  S t a t e s  
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